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Sales out of administration: Court of Appeal refuses landlord
permission to commence proceedings to terminate purchaser’s
temporary licence to occupy

Last week, the Court of Appeal handed down judgment in the case of Innovate Logistics
Limited (in administration) v Sunberry Properties Limited (2008) EWCA Civ 126. The case
involved an application by a landlord for leave to bring proceedings under paragraph 43
Schedule B1 Insolvency Act 1986 (“IA”). The tenant company had, in conjunction with a pre-
packaged sale of its business and assets out of administration and in breach of the terms of
its lease, granted to the purchaser a temporary licence to occupy the premises from which it
had operated its frozen food warehousing and distribution business. The purchaser did not
want to take an assignment of the lease and intended to vacate the premises at the end of the
licence period. The landlord wanted to exert pressure on the purchaser to take an assignment
of the lease and so sought leave of the Court to commence proceedings for the immediate
termination of the purchaser’s licence to occupy.

The Court of Appeal, applying the principles it set out in Re Atlantic Computer Systems plc in
relation to leave applications under the old section 11(3)(d) IA, which was in substantially
similar terms to paragraph 43 Schedule B1 IA, refused the landlord leave to bring the
proceedings.

The case highlights that whilst a Court will normally allow a landlord to exercise his
proprietary rights, leave can be refused if this will impede the purpose of the administration
and having balanced the interests of the landlord against the interests of the company’s other
creditors, the landlord fails to demonstrate that it would be inequitable to refuse to allow him
to exercise his proprietary rights.

In this case, the Court of Appeal held that one of the purposes of the administration was the
collection of the Company’s book debts and that the purchaser’s temporary continued
occupation of the property was essential to ensure the orderly collection of those book debts
for the benefit of the company’s creditors, which included the landlord. The Court of Appeal
held that it was therefore required, in accordance with the Atlantic Computers guidance, to
carry out a balancing exercise between the interests of the landlord and the interests of the
company’s creditors and that balancing exercise clearly demonstrated that there would be
significant loss to the Company’s creditors if permission were given whereas the loss to the
landlord would be minimal if leave were refused. In the circumstances, the Court of Appeal
decided that leave should be refused.

For a more detailed report on the case, please see the Insolvency update — 2 Dec 08 case
report.
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